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number of securities and type of plan sepa-
rately for each such plan in a footnote to the 
table. 

7. If the description of an equity compensa-
tion plan set forth in a small business 
issuer’s financial statements contains the 
disclosure required by paragraph (d)(3) of 
this Item, a cross-reference to such descrip-
tion will satisfy the requirements of para-
graph (d)(3) of this Item. 

8. If an equity compensation plan contains 
a formula for calculating the number of se-
curities available for issuance under the 
plan, including, without limitation, a for-
mula that automatically increases the num-
ber of securities available for issuance by a 
percentage of the number of outstanding se-
curities of the small business issuer, a de-
scription of this formula shall be disclosed in 
a footnote to the table. 

9. Except where it is part of a document 
that is incorporated by reference into a pro-
spectus, the information required by this 
paragraph need not be provided in any reg-
istration statement filed under the Securi-
ties Act.

Instruction: Canadian issuers should, in addi-
tion to the information called for by this 
Item, provide the information in Item 
201(a)(1)(iv) of Regulation S–K and Instruc-
tion 4 thereto.

[57 FR 36449, Aug. 13, 1992, as amended at 67 
FR 245, Jan. 2, 2002]

§ 228.202 (Item 202) Description of Se-
curities. 

(a) Common or Preferred Stock. (1) If 
the small business issuer is offering 
common equity, describe any dividend, 
voting and preemption rights. 

(2) If the small business issuer is of-
fering preferred stock, describe the div-
idend, voting, conversion and liquida-
tion rights as well as redemption or 
sinking fund provisions. 

(3) Describe any other material 
rights of common or preferred stock-
holders. 

(4) Describe any provision in the 
charter or by-laws that would delay, 
defer or prevent a change in control of 
the small business issuer. 

(b) Debt Securities. (1) If the small 
business issuer is offering debt securi-
ties, describe the maturity date, inter-
est rate, conversion or redemption fea-
tures and sinking fund requirements. 

(2) Describe all other material provi-
sions giving or limiting the rights of 
debtholders. For example, describe sub-
ordination provisions, limitations on 
the declaration of dividends, restric-

tions on the issuance of additional 
debt, maintenance of asset ratios, etc. 

(3) Give the name of any trustee(s) 
designated by the indenture and de-
scribe the circumstances under which 
the trustee must act on behalf of the 
debtholders. 

(4) Discuss the tax effects of any se-
curities offered at an ‘‘original issue 
discount.’’

(c) Other Securities To Be Registered. If 
the small business issuer is registering 
other securities, provide similar infor-
mation concerning the material provi-
sions of those securities.

§ 228.303 (Item 303) Management’s Dis-
cussion and Analysis or Plan of Op-
eration. 

Small business issuers that have not 
had revenues from operations in each 
of the last two fiscal years, or the last 
fiscal year and any interim period in 
the current fiscal year for which finan-
cial statements are furnished in the 
disclosure document, shall provide the 
information in paragraph (a) of this 
Item. All other issuers shall provide 
the information in paragraph (b) of this 
Item. 

(a) Plan of Operation. (1) Describe the 
small business issuer’s plan of oper-
ation for the next twelve months. This 
description should include such mat-
ters as: 

(i) a discussion of how long the small 
business issuer can satisfy its cash re-
quirements and whether it will have to 
raise additional funds in the next 
twelve months; 

(ii) a summary of any product re-
search and development that the small 
business issuer will perform for the 
term of the plan; 

(iii) any expected purchase or sale of 
plant and significant equipment; and 

(iv) any expected significant changes 
in the number of employees. 

(2) [Reserved] 
(b) Management’s Discussion and Anal-

ysis of Financial Condition and Results of 
Operations—(1) Full fiscal years. Discuss 
the small business issuer’s financial 
condition, changes in financial condi-
tion and results of operations for each 
of the last two fiscal years. This dis-
cussion should address the past and fu-
ture financial condition and results of 
operation of the small business issuer, 
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with particular emphasis on the pros-
pects for the future. The discussion 
should also address those key variable 
and other qualitative and quantitative 
factors which are necessary to an un-
derstanding and evaluation of the 
small business issuer. If material, the 
small business issuer should disclose 
the following: 

(i) Any known trends, events or un-
certainties that have or are reasonably 
likely to have a material impact on the 
small business issuer’s short-term or 
long-term liquidity; 

(ii) Internal and external sources of 
liquidity; 

(iii) Any material commitments for 
capital expenditures and the expected 
sources of funds for such expenditures; 

(iv) Any known trends, events or un-
certainties that have had or that are 
reasonably expected to have a material 
impact on the net sales or revenues or 
income from continuing operations; 

(v) Any significant elements of in-
come or loss that do not arise from the 
small business issuer’s continuing op-
erations; 

(vi) The causes for any material 
changes from period to period in one or 
more line items of the small business 
issuer’s financial statements; and 

(vii) Any seasonal aspects that had a 
material effect on the financial condi-
tion or results of operation. 

(2) Interim Periods. If the small busi-
ness issuer must include interim finan-
cial statements in the registration 
statement or report, provide a com-
parable discussion that will enable the 
reader to assess material changes in fi-
nancial condition and results of oper-
ations since the end of the last fiscal 
year and for the comparable interim 
period in the preceding year.

Instructions to Item 303: 1. The discussion and 
analysis shall focus specifically on material 
events and uncertainties known to manage-
ment that would cause reported financial in-
formation not to be necessarily indicative of 
future operating results or of future finan-
cial condition. 

2. Small business issuers are encouraged, 
but not required, to supply forward looking 
information. This is distinguished from pres-
ently known data which will impact upon fu-
ture operating results, such as known future 
increases in costs of labor or materials. This 
latter data may be required to be disclosed.

§ 228.304 (Item 304) Changes In and 
Disagreements With Accountants on 
Accounting and Financial Disclo-
sure. 

(a)(1) If, during the small business 
issuer’s two most recent fiscal years or 
any later interim period, the principal 
independent accountant or a signifi-
cant subsidiary’s independent account-
ant on whom the principal accountant 
expressed reliance in its report, re-
signed (or declined to stand for re-elec-
tion) or was dismissed, then the small 
business issuer shall state: 

(i) Whether the former accountant 
resigned, declined to stand for re-elec-
tion or was dismissed and the date; 

(ii) Whether the principal account-
ant’s report on the financial state-
ments for either of the past two years 
contained an adverse opinion or dis-
claimer of opinion, or was modified as 
to uncertainty, audit scope, or ac-
counting principles, and also describe 
the nature of each such adverse opin-
ion, disclaimer of opinion or modifica-
tion; 

(iii) Whether the decision to change 
accountants was recommended or ap-
proved by the board of directors or an 
audit or similar committee of the 
board of directors; and 

(iv)(A) Whether there were any dis-
agreements with the former account-
ant, whether or not resolved, on any 
matter of accounting principles or 
practices, financial statement disclo-
sure, or auditing scope or procedure, 
which, if not resolved to the former ac-
countant’s satisfaction, would have 
caused it to make reference to the sub-
ject matter of the disagreement(s) in 
connection with its report; or 

(B) The following information only if 
applicable. Indicate whether the 
former accountant advised the small 
business issuer that: 

(1) internal controls necessary to de-
velop reliable financial statements did 
not exist; or 

(2) information has come to the at-
tention of the former accountant which 
made the accountant unwilling to rely 
on management’s representations, or 
unwilling to be associated with the fi-
nancial statements prepared by man-
agement; or 

(3) the scope of the audit should be 
expanded significantly, or information 
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